
'•*i .' * •

VOLUME 1954

UclT»rs:"7 W^^c-cain Lst Sob.«ic-i
Madison, Wisconsin

1954

Copyright 1954by the UniTersity of WiscoDsin



it

lif
r^v-gi

if.

Nolss

CRI^II>'AL LAW—WTSCOXSIN'S SEXi'AL DEVIATE ACT.
The 1951 Legi^lai^ire eaact^ a ss-xusd de-siate la"^ which
providos for a completely indeterminate criminal sentence of one
day to life for certain sex offenders.^ Thi^ note discusses the scope,
purpoee and cciistitutioGality of the 1951 Act; the fact that similar
laws have b<^en passed in Wisconsin and ether states, but ha''"a been
inoperative; how the 1951 Act compares ^-ith the 1947 Wisconsin
law;' the 1953 amendment to the 1951 Act; adnnniitrative experience
during the first fAO years of tiie Act's existence; and, £nal!y, acritical
evaluation of the 1951 Act.

The 1951 Sexual Deviate Act

Scope of Vu! Ad. Tlve 1951 Sexual Deviate Act pro^-ides" that
persons who have been convicted of rape,* assault intending rape or
carnal knowledge and abuse,^ lib^y with a female child,' or improper
liberties,' shall be committed by the sentencing court to the Welfare
Department for a pre-sentence social, phj-sical and mental examina
tion.' This is the mandatorj' pro^-ision of the Act as the judge tnitsi
commit an individaal convicted of any of tae above ccecses to the
Welfare Department for a pre-sentence examination. There is also a
discretionary precision of the Act as the stitute pro^-ides that if a
person is con\'icted of any sex crime other than those speclS^d ab:)ve,
the court may commit him to the Department of Public Welfare for
a pre-sentence examination, if the department certiSes that it has
adequate facilities for making such examination and is willing to
a.:oepc such >.i>cmiitmen6.' T^us, Uthere is an indioaSion of iencua
sex ie\~uiti«:n in In'ii'oiual convicted of a sex crime or^^er tnin
those specified in the mandaton* provision, the orTender may sxill
be jub'ecfc V) treiiiimenvi ind inuetci"-e jente^cts.

The'Weii'are Depar^ent is to c;xi?iei:e
and to rep«:r-. its resrits -ind recommencaticcs :o tne cota-j wuhn

»\V:s. Stat. §340.iS.^ (1951). This ty?« of indet€rii:^t| .^^tence ia to b<
distinguish^ from the osxiii in-ieterininAW sentence with a fixed miaimiim and
mAfiH'nm term.

' Wis, Stat. § 51.^7 (KMT). . « » i • \ i
*The orjcHAl prov^oied -iiat i .cwrscn •convicted of car^cnow.e-^ge

AQd abcse HS'is. S-tat. 5340.47 (l&SO ) wan vd -^e De
partment for a pre-sentence e.tamination. The 19o3 Legislatiire amend^ the
1051 4,,-t and dented § 340.47 from this masdatcry pro\iiion. This iniendment
is" •iisc'o '̂ftd -idder 'iha jctdon of this aote entitled 1953 .^-ir-^Ddirent.

» Wii. St.i.t. § 340.46 •
* Wis. Sta?. ^ 340.43 (1031).
*Wa. &TJwT. j 2i51-34 (1'361).
*Wa. Stat. \ 351.41 0-^1%
*Wa. Stat. -)3-iC.4S5 (1) (1951),
» W-.a &TiT. 1 3^435 (2) (19ol>,
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go days.'* Lf sexual deviation la found to a sxiiEcient degree and the
iepariznent reconiniends treatment, the cc-Jjrt must either place him
en probation on conditioQ that he receive c-utpatient treatment, or
cCGimit him to the dep-^tmcn^.-^ Ii the depanment; dc«s not recom-
Eiecd specialize-i treatment, the court ^11 sentence him in the
manner provided by la^.^®

If the offender is committed to the department, the department
has -^ide po-were to treat the indi'ridual and is required to discharge
him only when it is satisfied that he mav be discharged without
danger to the public.'' Thus, Wisconsin has enacted a completely
indeterminate criminal sentence of one day to life. Such an indefinite
sentence permits a pey-iiatric, personal approach by making possible
individualized treatment of offenders. The length of these sentences
does not depend on the original crime, but on expert analysis of each
convict's personality, response to therapy and tendency to recidi-
vate.'*

Purposes of ihe A.ci. The purposes of the Act are (1) to protect
icciety from dangerous 5ex crime and (2) to provide treatment for
the dangerous sex offender."

A completely indetermii^te sentence law is necessary t-o accomplish
these object^vas. The traditiccal mininnim, to ma.Timiim sentence
might be inadequate as the dangerous sex offender would probably
continue his dangerous behavior pattern after serving his term for
the specific crime for which he was convicted.'' He probably is not
deterred by fear of punishmenc or reformed by a prison term,'' be
cause his acts 'may be in response to twisted unconscious and irra-
ticnal impulses, which the actor is incapable of understanding and
•:oc.*>rcllii!2,^* In many .:a.5es. the basic cause for the aberrant se.xuai
3e.hav.cr lies in childhood ind may be due to severe emotional dec~
nvarioQ.*'

•« 'Vts, S-r.\r. 5 :j40.rio '4*. (VJol).
-Va. S-rj^r. \ ->y).4io (o' 'VJol).
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[VbLl9S4 t ^S:--328 \VISC0XS1N LAW REVIEW

In order to accomplish the objectives of protection ofsociety and
treatment of thie sexoffender it iaessential that a distinction be made
betvv-cen the comparatively larger number of non-dangerous sexual
de\-i3tes and riie reladvely sizall number of dangerous sexual devi
ates. The non-dangerous deviates may offend the good taste of the
conmiunity (such as homose.xuals, eiihibitionists and "peepers") but
are not a physical threat. Dangerous sex deviates are actually a
threat to the cocamunity and usually engage in cc-nduct invoh-ing
the use of for<:e (such as rapists, sadists andsex slayers) or engage in
sex practices with childrea.^®

It is essential to distinguish between these two groups because of
the limited kno^wiedge coni>ei*nlng effective tre;icment." Assuming it
would bedesirable toprovide treatment for all sex offenders, it would
be impossible at the present time due to limited treatment facilities
and methods.** There seems to be agreement that the only effective
treatment at the present time is some tj-pe of ps>-chotherapy, but
that this probably is not effective in all cases. This is a lengthy, ex
pensive type of treatment and it would be impossible to treat all sex
offenders with psychotherapy, at the present time due to the short
age of skilled personnel."

The 1951 kct effectively distinguishes bet^-esn i:iangerous and
non-dangerous sex offenders bylimiting the mandatory pro\ision3 ot
the Act to the mostserious sex crimes, which are those involving the
use of force or where there is a serious age disparity between the
offender and the victim.-* Dangerous sex offenders who are convictai
of lessersex offenses, may b-e committed under the discretionary pro
visions of the Act.-®

SiTrL-ilcr Lawn Pz^iied, b-at Inoperalive. Before the enactment of tne
iS5l Act, at least 13 ii:a:,es. inoiudir.g W:s<!CGsin. had ?a.-?«ed similar
iesislation aimed ax the .sex onender.-® The ^iSCf:T-s:in law. pooular'.y

ioeui deorivaciofl a their .'JiS<ihci^i. Ha found -JiaS m 'JiHse
« . m *•.? *• l-.'V ^ ah i >

offeccera ecoid ntrt Uieamfv V-th "iieir oa.-e£i?j 3
iccepft uie aiocai inti 3C«ial jhereoy failicg *«> develop i :ocdc:e:n». —
hamden, Study of103 Sex Ofundin-n cU Smg Sing, ¥s.de?lkl p•^^03^.T:os 2S
1950).

MTAPPiLjr, The HABrruja Sex OmafusR 17 (1950).
" T^ppan, a leading sociologist, says, "Aj comparad with other types of

psycholcccal and constitutional abnormality, we are peculiarly at a lOSS m
the .y{ abctoraiai sexoffenders. M^ihocLa of e^ticuva trtaticjict ha79 act
yet beefl arorked out. *Tap?a-v. ip. ciJ. wpr% ncte 20, m 15. Abrahatasen is more
optimistic andconsidered 50% oftheoffenders treatable at the present time in i
mental hospital oron anoutpatient basis. .Abrahamsen, supra note 19, at 30-31.

» Rs?obt oy TH2 iLiOicis Coioasstcei on Sex Cy7E>i>£3S 19 (1953).
» GxrroixcHBB * WaiHcrs:?, supra note IS. at lf34; vp. cii, jupr-i

iw?te *20, at ^
» W'A S^T. ^ m4S5 (1) (1351).

, » Wis. Stix/S 340.«S-(2)
* TApyjJi, 9p. cst rupm acte 3), at 2&
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referred to aa the "Sexual Psychopath Uw"" wn^ pa^^sed by the 1947
Lcgiilature, Almost all of ihese la'̂ -s, including the 1947 Wiacorsin
Aot, -s-i?re iT.ocerative be:au£e ;hey were hasTily p&=5e>i in a period
of undue anxiety' concerning sex crimes, and then forgotten, or no
facilities-' T^-ere set up to treat the sex offender."

Actually, the sex offender need not be differentiated from many
other crimiiial offenders. The aiuiecy of the public resulting in the
distinguishing of the sex offender from other criminals is caused prin
cipally by prevalent, but erroneous, fallacies concerning the number,
dangercusress and f-ersistance of sex offenders," Faot-Snding reports
indicate there is no reason for hysteria regarding the sex problem.
These reports have found that total sex offenses are only about 3% of
the total offenses reported by the police," that not more than 5% of
ct^nt-^ied sez ofenders are that there is no general trend
toward an increase in sex offenses,"^ that sex offenders have one of
the lowest rates aa "repeaters*',that sex offenders rarely progress
to a more serious tj'pe of sex crime," and that homicide associated
with sex crime is very rare."

" VTts. Stat. § 5L37 !':S4T}.
'Pr.xho^lh L2^3, 40 J. Cane. L. a CRiifiNOLOor043 vJan.-Feb. 19^) points to J. fedgar Hoover, H-tw Safe w Your Dcw/hurf

144 Mao. 32-33 (July 1947) and Whci Cm Wi Do Ah^ut Se:
CnTneaf sat. Ete. Pi>st 3<) S. (Dec. 11, 1948) aa examples of popular liter
ature irous^cg the public a aaxietv.

Act _^-as irie?e.:tive because of lack oc fac-iliUea. Wu.
wTA.. 5 ,3) (104<) provided that any oersca deWr:niiied bv tbe ocurt 'x>
be a je.vjal p^.-choj:atii 'o be com-Tutted to an Instigation drrlsrat^^i by the
Lounty j^wd ot super/iiors of Mil^auk^e County. .\3 20 iViliitea were avaU-
able in Mu'w-ai^ee Coonby !or the .^are and hoscitallaatioa of ?e.rial Dsvohocathv

10 ::io±::ea ven set -ip. '^e la-w ff-w oomuie-.ejv 'Jtos n th'.»
De?;irta:ent jc P^ioiic Tt'-iifarv 40 Ops. Wjs. r

" S'i^heriand, Pxpni note iS, at .5.53.
^ J-x??.of. (jv. cii. tfi-pr-i acM 2t}. vj l.'J-l4.
^ RijcsT. m. cii. aow 2"^ jc 2
« .*i. \r. 11.
" I'l. ar, 26.
" j..\??\s,^p. cit. nfpra aoie it), at 14. Tappan Lcdlcates that sex ctTenders

have or.e of the io^^est rates as "repeaters" of all t>-pea of crime. Tbe ones ^-ho do
re^at ire nunor oaenders such as peepers, e.-shibi-joai3t;3 and homc«exuala and
not the offenders who commit violent criices. This is con5rme.i bv Sutherland

Ti?' and pTTiTMACHsa ^ Weihofen, o-d. dl. s^jpra note 13.at 112. \ V, awQgiQ ^tudv^dicated Zy.%% oi les. i^enders ?o Wis-
cooam auce ?nsoci aaa -v ^gconsm State Re'vraat.:r7 for a 2 v?ar perio.i had
previous records of sex offenses. But these included all kinds'of sex offceses
bTCDT OM &EX OfFE.VDEHS ADMITTED TO WlSCOXSW StaTE PsISOS AND WlS-
co>;si^ Stats RsyqaiCATcay Ja>-. I. 104S-Dxc. 31. 1950 .Tiles. WeL'are Dep't).
m teiieve t^at sai deviat«?a persiet in :he ^ype of beba^ior^awh^^ey v4Te;2:scoT»r^ saJusfac-aon aad thej a.^ ccnSrartd by staArrfica.
rrr-gTessTon :jpm nun.^r to iiiA;or iex crunea !a«ceptic<sal. GrrTincsxs a l^si-
aorss, op. isL auprd ao^a 1.^ tt Ul; Plcscok^ <ip. ciL turns aote iS, ai 162-
Ta??a.v, at, tttpri note 20.at 14. -- . ^ ^ '

13, « yi:T^«, » A

m
m
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It is tme that the us^aal minimum to maxTmttm sentence may be
inadequate to protect society from the dangerous sex offenders who
are neither deterred by fe&r of punishment or reformed by prison ;
terms.'^But is recx^ized that the samebasic causes, such as family
tecudona. may resTjlt in sexuil or noc-sexuji criminality** and the
non-sexual criminals are as dangerous and non-deterrable, and more
numerous, than the sexual criminals.*®

In spite of the fact that sex ofTenders are not a distinct type of
criminal, and individuals who ccmmic non-sexual crimes may be as
much, or more, in need of therapy, it is desirable to concentrate
treatment on a small group, such as dangerous sex offenders, as a ^
beginning. If the program is successful, it might be desirable to have
indeterminate terms for all criminals convicted of a felony." However,
in concentrating on the sex offender, it is essential that the distinc
tion be made between the large number of non-dangerous sexual
deviates and the dangerous sexiaal deviates. The 1951 Wisconsm Act
makes this distinction, as previously discxissed; but most laws have
failed to make this distinction.*'

Comparison wilh the 1947 Aci. The presentAct requires that a sex
offender be convicted of a specific sex crime before commitment to
the Welfare Department. No definition of a sexual deviate is at
tempted.® This is a definite improvement over the 1947 Act as it
eliminates two undesirable features of the 1947 Act.

First, the 1947 Act attemj}ted to define, and use as a standard for
commitment, the term "sexual psychopath".^ This term is a vague
psychiatric term and even psychiatrists cannot agree as to its mean-
ing.«

Seccnd, the 1947 Act did not require that a person be convicted

the iiimhwr oi rape-mia^iera sa ;fae UniTWid Scar-a is 'iiaa I'M) per ;/»ar
ind It aiay be ao aaora 'haji "25. Suther'^ti, mpra aoce it

" 60 Yale L. J. <tp. cit. su-pra no*.e 14. at 346.
I'L it 355; C-rrrTMiCSSTi ^ WxiHorsM. rp. cii. mpra lote IS, ic 132.

>/p, x£. af.ce 23. is i
®The jommistee -vaich iiraft»i 'xie 1931 Vlsrscsia Art ."gt:o«pised^ that -jveii-

tn^iily it night be •iesirable Vi Indeier^ina:-* v;r:na forAil iriisi-iala jca-Tictai
of a felony. Commtttse Rsport, Commhtse to Develop .i Liv RsGAaDiNO
Sex Devlites, 8 (1961).

" Tju»pan, Q/p. eit. supra note 20. at 18.
« Wis. Stat. § 340.485 (1), (2) (1951).
** The term "sexual psychopath" means "my person sufferin.? from such con-

dStioad irf emotzcnal instabSi^ <w imp>iM'ienesa of b»fhavior, or lade of -ms-
tomaiy standards of ^ood jadment, or fafivire to appreciate the consequences
of his acts, or a combmation of any suchconditions, aa to render such person ir-
responable for hisconduct withrespect to sexual matters and thereby dangerous
to aimwif and to other persoca." Wts. Stat. § 51.37 (1) (1047).

Bat mo9$ gsyd^tristB agree t^t %i^chc^thie ci^cisioo is £ai a iai>
SdenSly dear fia^nsastic ta iuatify Vgiaia&a- T^paa 6ho?ou^iiy <5sala

probig03S of 4e££iitio&. TATPi?, ciL tftprn note ?0, IS, SQ^er*
iMd, ♦ajj93 aote."®, sit66U = : • i/" '

> i,-;
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of ft sex^ crime before being committed to an institution for an in-
dstermina^ sentence,*' Any person could petition a district attorney
to have an ^di^idl:al examined for sexual psychopathy.'" The person
petiti'-Toic^'for the examir^ticn was exempt frocn dacia^, zs long
V3 he or ahe icted in gc«i faith.*'

These prc/isiona of the 1947 Act were especially dangerous in
view 0/ the fact that it Is impossible to accurately predict the danger
of serious crimes being committed by sex de"''iates/' Thus non-
dangercus sex deviates could have been constrained for long periods
of time, without having been convicted of any apecinc sex crime." The
1951 Act provides safeguards against this danger by requiring con
viction of a sex crime before any commitment to the Welfare De
partment," and conviction of a serious sex crime before a mandatory
commitment is made to the Department."

There are no provisions making the 1951 Act applicable to juve
niles. Here is another improvement over the 1947 Act, which spe
cifically covered the juvenile with the purpose of appl}-ing preventive
treatment to sexuaDy deviated youngsters who might become habitual
sex criminals." The 1951 Act is an improvonent as there is no ac
curate method o£ determining that a juvenile will become a sex
offender. A youngster may appes^r to be sex deviated, but will prob
ably become normal &3 he matures."

By requiring conviction and making the entire action a criminal
proceeding, the 1951 Wisconsin Act provides the accused person with
the procedural safeguards of the criminal law. In some itatea these
procedural safeguards are not provided as the basis oi jui-isdiction
is civH, instead of criminal." Under the 1947 Act, action could be
taken without even a criminal charge being died." This type y!
statiite has been scetnlicail"/ cricitnzed as it could res^iit m a serio'is

* The 1947 Act pro^'iced that if a person **a5 ae-<;nnir.e<i w'm i i«xuai ps^*-
•.•iiopriiii, 'ising --he •ie.laitioc r«:ierreii /O in icte 44. vi-^nz. he •s'aa to be iRCi-

to An inicitution 'or m :ri'ier«>rzuziaLe terni. Wia. 3-rAT. 5 5:.JT ,3) (IS4T^.
Sf;s. 5tat. 5-S* .['Mr-.

* Ws. 5-?at. 5 }v.37 'T': -'liHT;.
" Ta??.!.*, op, cil. rtpr.t act? X. a. 'IS; 5acheri\nd, fi-p^z ac.e 3S. t"; .551.
" Tappan indicat^a that "This inability to predict 13 of special importance in

reLitioQ to recent laws thj.t are dcsizued to ccnstraia individuals who have
committ-ed no latr violations. . . Tappax, op. nt. sufa note 20. at 15.

" W:s. ST.VT. § 340.4S5 (1;, (2) (IQol).
" Wis. Stat. § 340.485 (I'l (1961).

Wta. Stat. 5 -51.37 !1047).
** Tappaa indicates that a youngster's difficulties may be due io the natural

dsTviuals wlik? isecotce D«2:ai as 5iev ni;»ure. Ta??a.v, •»p. dL nrars nets 20,
as 31.

" Ploscots, <». ciL mpra aote li, aS KL
" Wis. Stat. 4 5U7 (3) (1S47). ;

IVf/ -S/J
j-t ^
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deprivation of liberty, especially in case ofserious abuse m adminis^
tration.*^ For example, under the 1^H7 Act, in view of the vague
de6niticn ci a sexual ps:/chopath" and the inability to predict
whether a sex dev'Iate wjl commit a jerious enme," aon-dangerou3
deviates ciiJild have c-een ccjinnsii fcr "ccg perlc<i3 ot time without
being charged or found g^jilty of any crirce.

The 1951 Act also prondes safeguards against prolonged coafine-
ment which is unjustiSed. Every individual mi^fc be given a peric<iic
examination at least once per year to determine whether existing
orders should be continued in force." The Act provides for peric<iic
determinations by the court that made the original comnutment, as
to the right of the department to continue the offender under its
control because of his dangerousness to the public.** If the court de
termines that the department has the right to continuethe individual
under control, he has a right ofappeal to the proper appellatecourt."

196t Act is Ciynsiituiioml. In the recent Wisconsin Supreme Court
case of State ex rel. Volden v. Haas" the coDstitutiocality of die 1951
Act "was upheld. It was contended that the provision requiring the
court, if the department recommends specialized treatment, to place
the individual on probation on condition of outpatient treatment or
to commit the person to the department," operated to deprive such
person of his liberty without due process of law, as che stacute giv;js
an individual no right to a court hearing on the question of his
mental condition and need for specialized treatment, until the ex
piration of the maximum term for which he is imprisoned."

Tae court held that the appellant was aiTorded all the rights of
due process at the time oc the trial, but upon conviction he was sub
ject to whatever loss of liberty the legislature prescribed for his
crime, and this mighc be 'M:r.:mitn:ent to 'ihe Welfare repar.zieno.^

The apceUanc iiso oiiolleriged r,he •.'oasrinurlomili^y of th.e .\o: "^a
the ground that it delegates to the Welfare Department the judio;Ai
po"wer to adjudge "vhat the aentence sh.oul'i be. AppeOaa?; coat-inded

" -rp. Sit. tupr-z aor^ X. ao 27~H): Sd-ieriaad. m-pr-z it
553. Sathefland spociScally critici2.a :he vS'lsconsfin 1547 .Voc.

'» See aote 44 supra.
See note 50 su-ura.

» Wis. Stat. § 3^.485 ^9) (1951).
« Wis. § 340.485 (13). (14) (1951). Tbe periodic court hearings ire be

at "ihft exriraxioQ oi she 2ia.-dznuin •-.jm pro^-.ded by kw 'iie
o^eose acd tbereaf-t^jr at ^ year Inter/ais. vVis. 5t.iT, § 340.4So UG), (15) (I'iSl;.

« Wis. St.kt. § 340.4&5 (16) (1951).
" 264 Wis. 127. 5S N.W.2d 577 (19S3).
" Wis. S^aT. § 340.435 (8) '1951).
« 2t>4 Wis. 127, 129, 53 y.W.2d 577, .573 (10-53).
» I<L at 130, 53 ^".W.2d xz 373.
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that the legislature could only vest this sentencing power in the
eo«,:rts.**

The court held that the legislAtiirs may graat an adniinistrative
bod.'d the authority to supervise a coavicteti person, e.iT.her within
or vithout a per.ai instiiutica. The court referred to the fact that
methods of dealing with con^*ictcd crimiriala have changed, as the
fiinction of administering laws respecting parole and probation, good
•ime allowances, etc., haa been placed to i large extent "Sr-ithin the
ijthority of non-judiciid agencies. The court p«:inted to specific
Wisconsin statutes providing the Welfare Department with authority
respecting parole and probation."

1953 AmendmeTii. The 1951 Act provided that pers^^ns convicted
of statutory rape (carnal knowledge and abuse)** dJuzU be committed
for a pre-sentence examination to the department. The 1953 Legis-
latiire passed a bill deleting statutory rape (Sec. 340.47) from the
mandatory section of the Act.'* This means that upon a conviction
of statutory rape the judge now has discretion, under the discretion
ary provision of the Act, as to whether the convicted individual
should be committed to the Welfare Department for the pre-sentence
examination.^'

This was a needed change in the Act becaiise statutory rape shciUd
not usually be considered a dangerous sex offense. It is recognlKd
that statutory rape is, in the majority of cases, not the result of
deviate sexual behavior, but arises out of sexual experimentation of
adolescents."' However, seme statutory* rape ca^-'es may involve
dangerous seraial behavior. This may be especially trie when there
is a wide disparity between the age of the offender and the age of the
victim."^ If such a case should arise in Wisconsin 'he judge could
.^ommis uhis oirender ;:o "he depa^-tment -incer :he discrecionar:-^
par-, of the A^'x.-'

.•\jMi:NisraAnoN* of ths Act

TThe Wisconsin State Pr'^cn is desitrnat.i<i as a receivLag
'enter rcr all persons oommit'ed under the 19ol Act. -ixcept :or some

" 264 Wia. 127, 132, 53 X.\V.2d 577, 579 (195.'5}.
" Pf'ji. The court speciScallv aays, "It is our opiGion wiat section 340.4So !6)

. . . ia constitutional, . . ." Id. at 135, 53 N.W.2a at 581. There do not seem to
b»» in/ other constitutional q'lestions in regard lo this statute, so tha vn'fir
feeia that the entire ataxut-? is wcijtitatioQaL

" W:s. St.iT. § 340.-i7 (1551).
" Wis. ST.V.T. § 340.4-S5 (1) (1951).

EUl 67CWis. 1963).
- Sta?. %340.483 .'3) (1951).
^ ?LCacow3, 7p. sU. *!i?r3 aoce 16, at 179-13:}.
•* Pnd. 1 '
•» Win. Stat. 5 340.4."i5 ili) (ISSr.
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cases arisiDg in Mih^-aukee, ^s-here Milwaukee Ccixnty facilities
used." The mdivicuil is t^kea to the state prisioa for the
senteQce ex&mlnaticn and sko for the indeterminate sentence." 'Hie Jv
prison wsj selected because of the limited knowledge regarding •••^^
trsatnient. Therefore, custody ^ss considered most important; and -:r,^^
custodial needs are better met at the prison than elsewhere." ^ ^

After the individual is cooamitted to the department for apeci^zed ^
treatment and sent to the stite prisoD, treatment is ircmediately . -
initiated and psychiatric therapeutic sessions are had with the of-
fenders weekly or tri-monthly. The department feels that progr^ . vv:;;.;,;
is being made with these sex ofTenders. Pr^nt treatment methods ••' •- v
are thought to fc« most promising in25% of the cases." ^

The sex offenders are not segregated from the remainder of the . 4.
prison population and treatment has been made possible in an atm«-
phere not generally regarded as suited to such purpose. However, the
judgment of the department is that this is a medical problem and
should not behandled in a strictly p«nal institution. 'Hie long range
plans of the department are for the erection of adistinct treatment
center, which will be amedium security institution. This institution
would'be devoted to the care" of non-aggressive sex deviates, as well
as other pnsoners in need ot intensive cliaical help, rathor than
security." .

SlaliUici. As of January 27, 1953, (one year and one-half after
passage of the Act) a total of 260 cases had been com^utted to the
department for examination and recommendation. Sex deviation
was found in72 cases. No deviation was found in I60 of the offenders;
6 were recommended for oommitment to the Central State Hospii.al
and 17 ca^es were ?rill under evalua-'non at *J:ie time of shis rep;rt."

Tie l':-? found to be deviated "vere .-etumed '-o the lor
sentencing in the manner provided by law." Ol the 72 round :o be
deviated, 50 *e.-e itill cc-nPseti -it the state prison is of Ja^-iary 2*i,
19-5.3, The other 22 had either been paroied, di;ichar:ged, p'aced op,

* Wis. Stat. §340.485 (3) (1931) prov.des 'Ant some piace ofdetentioQ must
be established by the 'department. n » 1

" Unless the offender a psychotic. In that case be may be sent to the Central
State Hoapital for the indeterminate sentence.

'« ELspoar to Stj.ts op Pu^uc
D^sacroa, otats Dis?xitiix.v7 op P^lic W£ '̂.vf3 'Fob. 2i. 19o3), ot 4..a
Division of Correctiona, State Department of Puotic Weifare.

»Ibid.
»• Covz3ic«3 TH3 PssioD JcxT 26. 1951—Ja>'. 26, 1953 (Feb. 11,

19o3).
«lUi,
«Wi3.5tL'r. $W0.iS5(5}{l9ol). '



NOTES

probation or wereawaiting final court action," Of the 72 found to be
sexually deviated, the three offenses most frequently involved were:
1. liberty with a female child (21); 2. improper Ubertiea (19); 3.
scdomy (13)."

Scdcmy is not Inchided In the mandatory provijiona c/ the Act so
all the commitmenta resulting from ccnWctions under Wia. Stat.
Sec. 351.40 (sodomy) have been made under the discretionary part
of the Act. Requests by the courts under this discretionary section
of the statute have all been met on an individual basis by the de
partment. No request has been rejected."

Problems. The intake of offenders has exceeded original expecta-
::onsand this has impaired ihe workof the staffwith other prisoners
who are in need of p^chiatr'c assistance. The present intake in
dicates that by 1958 the state must be prepared to handle approx
imately 200 sex offenders committed under this act. This posea the
question of suitable cust«>liai housing and sufficient medical per
sonnel."

Also, administratively, the inclusion of the offense of carnal
knowledge and abuse (statutory rape) under the mandatory section
of the law, has been one of the chief reasons for the excessive work
lead on the staff." Statutory rape con'/iction has also needlessly ex
posed some individuals to a 60-day prison sentence experience, which
may be particularly harmful in thecase of 16-and 17-year-old boys.'*
The 1953 Amendment, previously discussed, will now correct this
situation.

Co-va.rsioN-s

The 1951 Acf provides for discretionary commitment
by the co'iTt, if a person is ccnvtctad of ''any aex crime" aot sreciSed
:n the m:Lndatcry jectica." Wba-/ is aieaat, by "inv sex ;:"jne'?
L.WS "'any sex onme * iriclude a crime which is sexuallv motivated

31 r-iCiiR vv-iiare. Tiia a Kccrjing V) W3. Jtat. 5 34G.iS5 -'10)
•* Asp'^ar, nt^n sc.a

Individuals convict^ for the following oSsnsea bave beea committed to the
Depytmeat under the discretionary part of the Actbecause senous sex de\-iation
^ been indicated: ^340.52 Advijmg Felony (1); § 340.53 Entioeaient (3);
5 343.133 .\j3on (1): § 351.05 Intercourse; Ruin (1); § 3.51.33 Indecent Exposure
!2): § 351.38 Circalation of Obscene Bookj, etc. (1) ind § 351.40 Sodomy Q3)
Riipoar, lu-pn no« SO. "

" Rar?oaT, acte SO.
" These indi\idu2ja comprise the bulk of persona found non-deviated on ex

amination, but the court had to commit them to the department cer Wia. Stat
0340.4S5 (1) (1951'. Rzpoer, rwprc 2ote Sa o at.

I
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but isn't normally considered a sex crime? For example, it is known
that robb'̂ ry, arson aad ranrder may sg.mialiy motivat-ed and the
offender may be se:cually dangerous.^ Tbis section v,-ould be clarified
li the words "other iex crimes" wer^ decned.

Trea'-jnent a:ust be leniforarily conduCi-ed in a prison enviroc-
ment. There has been much criticism levelled at treating these cr-
fendera in a prison environment.'* However, this will be corrected
when the medium, hospital-type, security msti^ution is c«iilt and,
presently, treatment seems to be fairly auccessful.

Treatment facilities being at the state prison, the voluntarj* section
of the Act has probably been negated." Not one iTidi\-idiial has sought
50 be voluntarily treated, '̂ and this is probably due to the stigma '•hat
wdBld be attached to being treated in a state prison. The ccmmittee
drafting the law felt that great emphasis should be placed on earlv
voluntary treatment of those who might beheve themselves to be
afflicted with an emotional ^iisorder leading to serially deviated be
havior.'* This may be corrected by the building of a hospital-cype
institution for these offenders-

There is no indication that any credit is given for the 60 days
served under the pre-sentence e.^:amination, when the case is brought
to court for adjudication. If the ii'.di"'ridual is found to be ser.-
ously de-v-iated and committed to the department, it would be im
material if these 60 days of credit were given, as the sentence is
completely indeterminate. But should not the individual who is twI
in need of specialised treatment, and is sentenced in the manner pro
vided by law, be given the benefit of these 60 days of confinement?

A Sie^) Fcmcard. In its latest report, the Welfare Department con
cludes:

The law is a good one. It is -^crkaoie. It is weii a-icepted by .-e
public . . .®.

This legiiladon is a step frcm the punitive. pu«ly cusr.cdial approa.?h
to Gce that The 1551 Act has remeiied the

* GvmiA'ZEZ3 i »p. cii. fnpr^ i«iw IS. « 132. Fir in

37J. C^. L. MCxUacNOLoaT 193 (1946). Oneoffender con>-icwd of arson, whuci
was apparently sexiially motivated, has been cocamiixed to the depanmeflt
under tne disia^tionary provisions oi the See note S5 svpra.

" Pl/s}CO^, n. eiL rj:pni aot8 16. at 235. , . i •
"Wts. Stat. 4340.4S5 (IT) (1951) provides, -'.lav person bebe-^xg sunseii

to be afflicted by a physical or mcntM condition which may result m se.tual
action dangerous to the public may apptly upon forrns descnb^ by the depa^
!c^Qt {or yoiun^ary iii*5i*25ioQ to ocoifi icstitutiOQ •tuch di^v^csis .or

from the Dir-^kjn of State Depar'.insit oi Public
Welfare.

« CcaccTcas Sspcst, ntprs tiote 41.
• R21?cst. aote ?0.
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faults of the 1947 Act. The 1951 Act ia based on the most e.vtensive
research conducted in thij field. By ccncentrating treatment oa a
limited zroup of serious se^ ofTeaders, the law is beiug administc-red
suocessiuUy. If n ccctinuea to be STiccessful, it might pic-ceer i«idi-
ticcal 2ui'7aa<:e3 in correction^ treatmen* in the state of Wisconsin
and elsewhere.

Anto.v Mot?

lXSni.-VNCE—CONSTRUCTION OF POUCY TERMS. A tire
on insuced's automobile ercploded while the right rear wheel was
being spun, damaging both the tirs and other p^rts of the car. Insured
sued for the entire damage under a policy covering "any direct and
accidental loss of ordamage to the automobile ... except loss covered
by collision ... or by upset," but excluding from such coverage
"tires . . . unless such loss be coincident with other loss covered by
thia policy." Judgment waa rendered for the plaintiff and defendant
u-isurer appealed. In Stoklman v. StaU Farm, Mutual Auio Im. Co.,^
the court affirmed the judgment, holdingwith respect to the tire that
the damage thereto was "coincident with other loss" and hence not
•vithin the exclustcn clause.

The decision poses questions as to what tools a court may use in
constniing insurance contracts.

At the outset, general riles of contract law are applied and the
court attempts to ascertain the meaning of disputed pro\*isions from
che true intent of the parties.' Reading t-he provision in question in
context with the other provisions ci the entire policy,' according the
words employed their popular, usual a;gni5ca^ce ind mainisi,' ind
'oa:rasting "he apparsins p'irp«:«e oi pr-jviaion witia :he over-all
purpose ot the poiic:/,' may indicate what xhe parties intended and
idmit 01 but one interpretation eoQsi£r..infc with that intent.*

However, the employed is :-iten 30ambi^ioua, i.s.. aI!ow-
.ng of xrvo or 3iore enr.irely reasccabie meanings, that the toreecing

i 262 Wis. 157, 54 N.W.2d 53 (1952).
*Tischendorf t. L>tid Mut. Fire Ins. Co., 190 Wis. 33, 2C8 X.W. 917 (1926);

Vaudreuil LumberCo. t. Aetna Casualty & Surety Co., 201 Wis. 518, 230 X.W.
704 (1930).

' Contitefltal CASoahy Co. v. Woerpei, IQO "SIb. 122. 208 X.W. SS2 (lO'X).
«Bell7. American Ins. Co., 173 Wia. 533, 181 N.W. 733 (1921). In some esses,

business usage or custom tnay prescribe the meaning.
* Note 2, mpm.
' Thia ia Use xe&d of interpreting "Ttandard form" or staSitofy poEcies, u

•si! aa otiera. Saeh po«kka not to be <onatr»i as le^bSre dnairtmenta, bat
13 Tchmtary coniracta, sisd subject to the nlea Applicabfe to sontracu jaoenliy.
?rojEine t, ia Psal A Marxae ins. Co., 195 Wa. 434, 218 N W 545 (192SV
Straw 7. Integrity Mts. lea. Ca, 548 "^yja. S6, 20 X.W^ 707 (1945),


