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Notes

CRIMINAL LAW—WISCONSIN'S SEXUAL DEVIATE ACT.
The 1351 Wis:onsin Legislature enseied a sexual deviate la® which
provides for a completely indeterminate criminal sentence of cne
day to life for certain sex offenders.! This note discusses the scope,
purpese and censtitutionality of the 1951 Act; the fact that similar
laws have heen pessed in Wisconsin and cther states, but have been
inoperative; how the 1951 Act compares with the 1047 Wisconsin
law;! the 1953 amendment to the 1951 Act; administrative experience
during the frst $wo years of the Act's existence; and, fnally, a critical
evaluation of the 1951 Aet.

Tuzw 1051 Sexvar DeviaTz AcT

Scope of the Act. The 1951 Sexual Deviate Act provides® that
persons who have been convicted of rape,* assault intending rape or
carnal knowledge and abuse,? liberty with a female child,® or improper
liberties, shall be committed by the sentencing court to the Welfare
Department for a pre-sentence social, physical and mental examina-
tion.? This is the mandatory provisicn of the Act as the judge must
commit an individaal convicted of azy o the shove offenses o the
Welfare Department for a pre-sentence examination. There is also a
discretionary provision of the Act ss the statute provides that if a
perscn is convicted of any sex crime other than those specified above,
the court may commit him to the Department of Public Welfars for
a pre-sentence examination, if the department certifes that it has
adequate facilities for making such examiration ard is willing to
acsest such evmmismerns.’ Thus, if thers i3 an indication of seridil
sex deviatica in aa individual convicted of 3 sex erime other toan
those specifed in the mardatory provision, the offender may sl

be subject 5 trazneas and indeterminale seniaces.
The Weifara Deparment is requirsd to compiete &s agamipasica

s - H — . P . b p— b F
and o repers its msults and recommencaiices 0 oe o WAL

1 Wes. STaT. § 340,435 (1951). This type of indeterminate sentence i3 to b
distinguished from the usual indeterminate sentence with a fived minimum aad
maximum term.

1 Wis, Star. § 5137 (1947). ‘

' The orwnal 1951 Aot praviced shal s perzon scovicted of carnal mowledye
and abose [Wis. STaT. 3 340.47 {1651} ) shail te sommitied w0 tpe Faifars De-
partment for a pre-sentence examination, The 1953 Legislature amended the
1051 Aot snd deleted § 340.47 from this macdatery provision, This amendment
iy disenmsed zader the sevsion of this cote eatifled 1953 Amepndment.

4 TWis, Sram §$ 240,48 (1951}

§ Wis, Srar, § H0.43 (1931).

+Wis, Brar. § 35134 %1-961).

T Wi, Srar. $35141 (1951L

1 W Srar.d 30455 (1) (19510 "

* J== Stat. § 40485 (2) (1951L
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g0 days.'? If sexual deviation is found to a sufficient degree and the
Jeparanent recommends treatment, the court must either place him
cn probtation on condition that he receive cutpatient treatment, or
commis him to the departmens. If the denariment dces not recom-
merd specialized treatment, the cours shall sentence him in the
manner provided by law.?

If the offender is committed to the department, the department
has wide powers o freat the individual and is required %o discharge
him only when it is satisfied that he may be discharged without
danger to the public.”® Thus, Wisconsin has enacted a completely
indeterminate criminal sentence of one day to life. Such an indefinita
zentence pemmits a psychiatrie, personal approach by making pessible
individualized treatment of offenders. The length of these sentences
does not depend on the origineal erime, but on expert analysis of each
convict’s personality, response to therspy and tendency to recidi-
vate.tt

Purposes of the Acl. The purposes of the Act are (1) to protect
sceiety from dangerous sex crime and (2) to provide treatment for
the dangerous sex offender.’®

A completely indeterminate sentence law is necessary to accomplish
these objectives. The traditicpal minimum to marimum sentencs
might be inadequate as the dangerous sex ofender would probably
continue his dangerous behavior pattern afier serving his term for
the specific erime for which he was convicted.® He probably is not
deterred by fear of punishment or reformed by a prison term,' be-
cause his acts ‘may be in response to twisted unconscious and irra-
ricnal impulses, which tha actor is incapable of understanding and
conirelling.!® In many cases, the basie sause for the aberrant sexual
seavier les in childhood and may te due to sevare emotional des-

mration.?

9OWis, Sran § M0 BS

1 Wis, Stan § 10435 ¢

2 Wiz Irar § 343,455 (3

B Wia, Srar § HD.435 /8), 711) 1198

“ Note, Now York's New Indeterminate Sentence Law for Ser Offenders, 80
Yarz L. J. 345 (1351).

#® RzrorT 10 MEMBERS, S1aTE Boarp of Pratic WeLrass, rrod TRAMBURG,
Dizsctor, STaTE DEpartveNT oF PusLic WeLrFarz {Fab. 21, 1952); files of the
Division of Corractions, State Department of Public Waifars,

® DProscows, Sax axd rEz Law 202-23 (19510

7 ¥anz L. J, op. e, supra nere 14, at 348,

¥ For example, the rapist who is trving to deny the existence of homosexual
urges through the irrational effort of a rape. Another example is the ofender who
hos zex relations with childrea becaime he ' insenws and lscks she eouraze to
attamon sexusi contact with eocaternporares. Gurryarssa & WriNores, Pir-
:ﬁ.&“{t AvD tEr Law I07-14 (1252}, See Proscows, sp. cl susrg aote 145, at

3 Abmahamsen, 3 leading psehibriss, did o sindr of 102 sx adenders st Sing
Sirg and found that all these sex »denders suffared, or felt that shey wers suTer-

1
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In order to accomplish the objectives of protection of scciety and
treatment of the sex offender it is essential that a distincticn be made
between the comparatively larger number of non-dangerous sexual
deviates and the relazively small numter of dangerous sexual devi-
ates. The non-dangerous deviates may offend the good taste of the
community (such 2s homosexuals, exhibitionists and “pespers”) but
are not a physicel threat. Dangercus sex deviates are actually a
threat to the communitz ard usually engage in conduct involving
the use of foree (such as rapists, sadists and sex slayers) or engage in
sex practices with children.®

1% is essential to distinguish between these two groups because of
the limited knowledge converning sffective treaiment.® Assuming it
would be desirable to provide treatment for all sex offenders, it would
be impossible at the present time due to limited treatment facilities
and methods.?? There seems to be agreement that the only effective
treatment at the present fime is some type of psychotherapy, but
that this probably is not effective in all cases. Thisis a lengthy, ex-
pensive type of treatment and it would be impossible to treat all sex
offenders with psychotherapy, at the present time due to the short-
age of skilled personnel.®

The 1951 Act effsesivelv distinguishes between dangerous and
non-dangerous sex offenders by limiting the mandatory provisices of
the Act to the most serious sex crimes, which are those involving the
use of force or where there is a serious age disparity between the
offender and the victim.* Dangerous sex offenders who are convieted
of lesser sex offenses, may be committed under the discresionary pro-
visions of the Act.*

Similcr Laws Passed, but Ineperative. Befcre the sractment of the
1351 Aect, at leass 13 stazes. inciuding Wisceasin. had passed similas
iegislation aimed at the sex orfender.®® The Wisconsin lsw, populaciy

*

At

ing from sewsrw emoriocal deprivation in their shildhend. He isund ihay i shase
sEecders cculd ot idennfy vih sheir parensa n shdchoud, tey then falied w
aceent e moral aad socia] aodes, shersoy failing w develop 3 weacience. Aseme
ilxgg‘x).s)en, Study of 192 Sex Offzncers at Sing Sing, FADEAAL PacsatioN I Saeph.

2 Tappax, TeE Hastrral Sex OFrexDzr 17 (1950).

1 Tappsn, a leading sociologist, savs, “As compared with other types of
psycholcsflcal and constitutional abnormality, we are peculiarly at a foes
the bandling f aboormal sex offenders. Mathods af adective Sr2atmaet ha7e 2ot
yet been worked out.” Tapeay, c;p it suprs ncte 20, at 13, Abrahamsen is mere
optimistic and considered 50% of the offenders trestable at the present time in
mental hespital or on an outpatient basis. Abrahamsen, supra note 19, at 30-31.

2 Rzport oF TH= [ziovers Cosnassien oN Sex Cyrunpazs 19 (1933).

2 GUTTHACETR & WEIIHGPES, supra sote 1S. 34 i0d; Tarsray, op. o wuprs
acte 20, at 18, .- .

Wi, Soar. § M0435 (1) (3961).
<. B Wis. Srar,§ 20,435 (2) (951). .

‘% TapeaN, 72. <l 2uprs aote 0, at 265 o
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NOTES

referred to &5 the “Sexual Psychopath Law”'¥" was passed by the 1947
Legislature. Almost all of these laws, including the 1347 Wiscorsin
Act, were nogerative berause they were hasiily passed in a period
of undue anxiety® concerning sex crimes, and then forgotten, or no
facilities™ swere set up to treat the sex offander.®

Actuaally, the sex offender need not be differsntisted from many
cther criminal offenders. The anxiesy of the publie resulting in the
distinguishing of the sex cffender from other eriminals is caused prin-
cipally by prevalent, but erroneous, fallacies concerning the number,
dangerousness and persistance of sex cffenders. Fact-Snding reports
indicate there is no reason for hysteria regarding the sex problem.
These reports have found that total sex offenses are only about 3% of
the total offenses reported by the police, that not more than 5% of
convicted sex ofenders are dangzrous,® that there is no general trend
toward an increase in sex offenses,™ that sex offenders have one of
the lowest rates as “repeaters”  that sex offenders rarely progress
to a more serious type of sex crime,® and that homicide associated
with sex erime is very rare.¥7

7 Wrs. STar § 51.37 (1647).

3 Susherland, The Serunl Psychopath Laws, 40 J. Cam. L. & Crivivorost
543 (Jan.-F=b. 1950) points to J. ﬁ;gar Hoover, How Sofe is Your Daughter?
144 Axrr, Mac. 32-33 (July 1947) and Wittele, What Can W2 Do Aboul Sez
Crimes? 221 a1, Eve. PosT 30 4. (Dee. 11, 1948) as examples of popular liter-
ature arousing the public's anety,

¥ The 1947 Wizeonsin Act was ineflactiva beennze of lack of facilities, Wis.
Star. $51.37 (3) (1947) provided that any perscn determired bv the eourt to
be a sexual psvchocath a3 to be committad to an instination designated by the
Counsy Board of Supervisars of Milwaukse Count Az 20 facilities were avail-
able in Miwaukee County isr tha sare and hospita i
and 20 Zacilities wers seh 12, the law was come
Division of Carssesioas, State Deouartmens of Py
iZEN. 2R 10S1Y,

' Snsherland, suprs note 28, at 333,

U Ta2eaN, 4D i miprs acta 2 ag 1314
2 T- .

[apiots REzcRr. 49, el moeg a0te 22 18 2,

B 04 a1l

M T an 286,

*® Ta22aN, op. cit. supra note 20, at 14, Ta pan indicates that sex cffenders
have one of the lowest mates as “repeaters” of a.l? tvpes of crime. The coes who do
repeat are minor oiffenders such a3 peepers, axhibitionists and hemosexusls and
not the offendzrs who commit viclent erimes. This is confrmed by Sutherland,
supra note 29, at 54748, and GUTTMACEER & WEmorey, 9p. cik. supra note 18,
at 112, & Wisccasin study ndicated 23.3% of the sz sdanders sicivred o Wis.
conzin State Prisoq aad Wosconsin State Red matory for & 2 year period had
grevious records of sex offenses. But these included “all kinds of sex offneses.

TUDY ON SeX OFfENDERS ADMITTED To WISCONSIN STATE P31s0N AND Wis-
coysmy Stars Reroawaroay Juv. 1, 1948-Dzc. 31, 1930 Files. Weifare Deg't).
¥ Mest peyeluatriata believe thab sax deviates persist @ the %7pe af behwrior
in which shey have discovared satafastion sod they ar senSrmed by stakigies,
Progression from minoe 4 major sex erimes s excepiional Gurrdacsze & Wm-
HOTEN, 7p. ¢ suprs moba 13 at 111; Proscows, op. @l suprn ote 13, &t 162;
Tar2ay, 92 cit. supra nota 0. ab 14 y Tl T .

¥ Cyrmiacass & WEmCsDN, oo, il Hupes acie 13, & 11Y; Taseay, op. oil.
supra nate 2, at 13, M, Sealesland, a teading sociologist, indieatea that homicide
assneintiad with zax erime & 2aumial He 1'50 indicates Shat & is deabaful whetlar

Hrdy ﬁ'-u’
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- WISCONSIN LAW REVIEW -

It is true that the usual minimum to maximum sentence may be
inedequate to protect society from the dangerous sex cffenders who
are neither deterred by fear of punishment or refcrmed by prison -
terms.? But is is recognized that the same basic causes, such as family
tensicna, may result in sexual or roc-sexual eriminality™ and the
rion-sexual criminals are as dangerous and non-deterrable, and mor
numercus, than the sexual criminals.* ‘
In spite of the fact that sex offenders are not a distinet type of
criminal, and individuals who ccmmii pon-sexual crimes may be as
much, or more, in need of therapy, it is desirable to concentrate

‘; treatment on a small group, such as dangercus sex offenders, as a

beginning. If the program is successful, it might be desirable to have

t éis indetermirate terms for all eriminais convicted of a felony.® However,

: %‘i : in concentrating on the sex offender, it is essential that the distinc-

71 tion be made between the large number of non-dangerous sexual

%’ : deviates and the dangerous sexual deviates. The 1851 Wisconsin Act
&L

makes this distinction, as previously discussed; but most laws have
failed to make this distinction.**
Comparison with the 1947 Act. The present Act requires that a sex
£ offender be convicted of a specific sex crime before commitment to
A the Welfare Department. No definition of s sexual deviate is at-
tempted.® This is a definite improvement over the 1947 Act as it
eliminates two undesirable features of the 1947 Act. ‘
First, the 1947 Act attempted to define, and use as s standard for
commitment, the term “‘sexual psychopath”’.# This term is a vague
H psychistric term and even psychiatrists cannct agree as o its mean-
ing.%
Seccrd, the 1847 Act did net require thst a perscn te 2onvicted

it
Boom =l

the aumber o sape-mitriers in she Uaired 3iates i3 reeader “hoa UM ger year
and it may be 20 more shan 25. Jusherkund, mprs zote 24, ut S43-6.

880 Yaie L. J. op. cil. supre note 14. at 346.

S 1 a6 335; GOTTMACSER & N TIHCHIN. . ik ugre d0ce 18, as 182

* [2Lo¥01S RIPCRT, op. < an2rd acce 59, as )

@ The sommities waich drafted <he 1951 Fiswcesin Acs mrognized idat sven-
mady it night be desirable %o hava ndetermunate erms foc Al nimina's senvicted
of a felony. Cosoarrrse Rzport, Comurrree 1o Deveror o Luw Rzcazonie
Sex DeviaTss, 8 (1951).

@ TappaN, op. cil. supra note 20, at 18,

4 Wis, Star. § 340.485 (1), (2) (1951).

_“The term “sexual psychopath” meaas “any perscn suffering from such con-
ditions of emctional instability or impunisizeness of becavice, ar lawk of ons-
tomary standards of good judgment, or faflure to appreciaie she consequences
of his acts, or a combination of any such corditions, aa to render such person ir-

nsible for his conduct with respect to sexual matters and thereby dangerous
£o himeeif and Lo other persons.” Wis. Srav. § 51.37 (1) (1M7).

9 But mcs$ peychistrists agres that 3 peychopathie conditicn i 203 waf-
Sciently sleaz ic cality Lo justify leghlstion. Tappan thoro deals
with problems of TArPax, 0p. ¢il fepro dote '.’& 3t 13, 35-42. Sather-
land, repes note 23, 8851 - o v s - : WL
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of & sex crime before being committed to an institution for an in-

determjﬁa% sentence.® Any person could petiticn a district sttorney
to have an individual examined for sexual psychorathy.¥ The person
petitioning for the sxamiratica was exempt from damszzs, a3 long
a3 he or she acted in good faizh @

These provisions of the 1947 Act were especially dangersus in
view of the fact that it is impossible to accurately predict the danger
of serinus crimes being committed by sex deviates.® Thus non-
dangercus sex deviates could have been constrsined for leng pericds
of time, wittout having been convicted of any specific sex erime. ™ The
1951 Act provides safeguards against this danger by requiring con-
vietion of a sex crime befcre anv commitment to the Walfare De-
partment,® and conviction of a serious sex erime before a mandatory
commitment is made to the Department.®

There are no provisions making the 1951 Act applicable to juve-
niles. Here i8 another improvement over the 1947 Act, which spe-
cifically covered the juvenile with the purpose of applying preventive
treatment to sexually deviated youngsters who might tecome habitual
sex criminals.® The 1951 Act is an improvement as there is no ac-
curate method of determining that a juvenile will become a sex
offender. A youngster may appesr to be sex devisted, but will prob-
ably tecome normal as he matures.®

By requiring conviction and making the entire action a eriminal
proceeding, the 1951 Wisconsin Act provides the accused person with
the procedural safeguards of the eriminal law. In some states these
procedural safeguards are nosn provided as the basis of jurisdiction
is civil, instead of eriminal.® Under the 1347 Act, action could be
taken without even a criminsal charge being filed.® This type of
smatite has been specifically orisieized as in could resuds i a serious

% The 1947 Act provided shat if a person was Zefermined o 02y sexusl ssv-
<hopath, using the definition refermed w0 in 2cte 4. mprz. be was 4 be -
mified 0 A0 insticittion for 1o indererminaze term. Wiz Stav, § 3107 (30 (1947

WS StaT, 13437 020 1T

% Wis. S7aT. 3 3137 (7 {1947,

2 Tur?ad, op. =i supra aova 20, as 28: Suthernad, reprs acta 2%, 15 331,

“ Tappan indicates that “This insbility to predict is of special importance in
relation to recent laws that are designed to coostraia individuals who have
committed no law violations. . . .”" Tareax, op. =it. supra note 20, at 13.

3 Wis, StaT. § 340.485 (13, (2) (1951).

2 Vs, SraT. § 340.485 (1) (1951).

B Wim Srar 3 3137 (2) (19475,

# Tappan indicates that a youngster's difficulties may be due %o the natural
sexual curiosities of the young, the exploratory phases in their development, the
emergence of sexusl impulses before the individual has matured sceially and
emoticaally and she comman incidence of pre-heterisexual drives m young in-
div;duah who become poemal as ddey mature. TareaN, ap. ol rupes noie 20,
at 31 .

8 PLOSCOWE, 9. cil. suora note 13, ab L
B Wi, Srar. §51.37 (3) (147).
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220 ' WISCONSIN LAW REVIEW

deprivation of liberty, especially in case of serious abuse in adminis.
tration.” For example, under the 1947 Act, in view of the vague
dafinition of a sexual psyechopath®™ and the inability to predict
whnether a sex deviate will commit a sericus crime,’? non-dangeraus
devistes could have Seen coofined for lceg periods of time withoud
being charged or found guilty of any crime.

The 1951 Act also provides safeguards egainst prolonged confine-
ment which is unjustifed. Every individual must be given a pericdic
examination ab least once per year to cetermine whether existing
orders should be continued in force.®® The Act provides for periedie
determinations by the court that made the criginal commitment, as
to the right of the department to continue the offender under its
control because of his dangerousness to the public.® If the court de-
termines that the department has the right to continue the individual
under control, he has a right of appeal to the proper appellate court.®

1951 Act is Constitutional. In the recent Wisconsin Supreme Court
case of State ex rel. Volden v. Hacs® the constitutionality of the 1851
Act was upheld. It was contended that the provision requiring the
court, if the departmens recommends specialized treatment, to place
the individual on probation on condition of outpatient ireatment or
to commit the person to the department,® operated to deprive such
person of his literty without due process of iaw, as the statute gives
an individual no right to a court hearing on the question of his
mental condition and need for specialized treatment, until the 2x-
piration of the maximum term for which he is imprisoned.®

The court held that the appellant was afforded all the rights of
due process at the time of the trial, but ugon convicsion ke was sub-
ject to whatever loss of liberty the lezislature prascrited for ais
crime, and this might be commitment o she Welfars Deparimens.®

The apeeilans aiso shallenged she constinutvionalisy of tke Aes oo
the zround that it delegates to the Welfare Department the judiclal
cower to adjudge what she sentence should be. Appellans enntended

57 TazeaN. oo, ob wuprz aote 20, 25 27-30; Susherland. suprz aove 23, 10 S5i-
533. Satheriand specifically eriticizes she Wisconsin 1547 Act.

8 See note + supre.

2 Zee note 30 supra.

0 Wis. StaT. § 340.435 (9) (1951).

0 Wis. SraT. § 340.485 {13), (14) (1951). The periodic court hearings are %o be
held at $he expiration of she muxdmum ‘erm rovided by law lor she sarsieniar
ofense and thereafter at fve year intervals. Wis. StaT. § 340,485 (13), (13) (1351,

2 Wis, Stat. § 340.485 (16) (1951).

264 Wis. 127, 38 N.W.2d 577 (1933).

M Wis, Srar. § 1404335 (8) /1931).

& ogt Wis, 137, 129, 33 N.W.2d 577, 578 (1933}

W 1d as 130, 33 N.W.2d a3 578
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that the legislature could only vest this senteneing power in the
C‘J‘.’l’tﬁ-‘:

The court held that the legislature may grant an administrative
beard the authority to supervise a convicted persca, echer withia
or witheut s pena!l instizution. The court referred to the fact that
methods of dealing with convicted criminals have changed, as the
function of administering laws respecting parole and probtation, good
sime allowances, ete., has been placed to a large extent within toe
aatherity of non-judicial agencies. The court pointed to specifie
Wiscensin statutes providing the Welfare Department with authority
respecting perocle and probstion.®

1233 Amendment. The 1931 Act provided that persons convicted
of statutory rape {carnal knowledge and abuse)*? shzil be committed
for a pre-sentence examination to the department.™ The 1933 Legis-
lature passed a bill deleting statutory rape (Sec. 340.47) from the
meandatory section of the Act.™ This means that upon a conviction
of statutery rape the judge now has discreticn, under the diseretion-
ary provision of the Aect, as to whether the convicted individual
should te committed to the Welfare Department for the pre-zentence
examination.™

This was a needed change in the Act bacause statuzory rage shonld
not usually be considered a dangerous sex offense. It is recognized
that statutory rape is, in the majority of cases, not the result of
deviate sexual benavier, but arises out of sexual sxperimentation of
adolescents.™ However, scme statutory rape cases may invoive
dangerous sexual behavier. This may be especially true when there
is a wide disparisy between the age of the offender and the age of the
vietim.™ If such a case should arise in Wisconsin the judge could
commis this offender o she depasment under the ciscresicnary
pars of the Aer.™

ADMINIITRUTION OF THI AT

renter lor all persons committed under the 1931 Act. 2xce

T 264 Wis. 127, 132, 58 N.W.2d 577, 579 {1933).

# Jiid, The court specifieally says, “It is cur opicion that section 340.485 8)

. . is constituticnal, . . .” Id, at 135, 38 N.W.2d at 581, There do not seem to
be any other constitutional questicns in regard to this statute, so the writer
feels thag the antirs statiia 8 conscitational

i Wrs. Star. § 34047 (1951),

9 Wrs, STar. § 340.435 (1) (1951).

7 Bil 67A (Wis. 1953).

= 'Wis, Bmar. § 340435 (3) (19510

: PLoscows, 0. oil. supez note 18, at 179-153.

B Wis, Srar § 340.485 (3) (18510,
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cases arising in Milwaukee, where Milwaukee County facilities are
ssed The individusl is taken to the state prision for the pre-
centence examinaticn and also for the indeterminate zentence.” The
poison wes selected because of the imitad knowledge regarding
treatment. Therefore, custody wes considered mesh imporiant and
custodial needs are better met at the prison than elsewhere.™ :
After the individual is committed to the department for specialized
treatmeni and semt to the state prison, trestment i8 ircmediately
initiated and psychiatric therapeutic sessions are had with the of- -
fenders weekly or tri-monthly., The department feels that progress =
is being made with these sex offenders. Present, treatment methods
are thought to te mest promising in 255% of the cases.™
The gex offenders are not segregated from the remainder of the
priscn population and trestment has been made possible in aa atmos-
phere not generally regarded a3 suited to such purpose. However, the
judgment of the department is that this is a medital problem and
should not be handled in a strictly penal institution. The long range
plans of the department are for the erection of a distinet treatment
center, which will be & medium security institution. This institution
would be devoted to the care of non-aggressive sex deviates, as well
as other prisopers in need of intensive clizieal help, rather than
security.*®
Statistics. As of January 27, 1053, (one year and one-half after
passage of the Act) a total of 260 cases had been committed to the
department for examination and recommendation. Sex deviation
was found in 72 cases. No deviation was found in 165 of the offenders;
6 were recommended for commitment to the Central State Hospital
and 17 cases were sill uader evaluation ab the time of bis report. M
Taa 1835 fcund ot to be deviazed were seturned w0 the twurid for
sentencing in the manner provided by lew.* Of the 72 found to be
deviated, 30 were will eonfizedd a5 the state priscn 23 of January 28,
1653, The other 22 bad either teen paroled, discharged, pisezd on

™ Wes, STaT. § 340.485 (3) (1951) provides that some piace of detention must
be established by the department.

1 Gnless the offender is psychotic. In that case he may be sent to the Central
State Hospital for the indeterminate sentence.

1 Rrpoar To Mausres. STaTs Board oF Preiic WELFARE. FROM TRAMBURG,
Dmzcroz, 31412 DEPazTMENT OF Prauic WeLrazz (Fab. 21, 1952); Sles of the
Division of Corrections, State Department of Puoiic Welfare.

" [bid,

19;5}& Rerost CovErmNG TE= Praiod Juir 28, 1351—Jax. 26, 1953 (Feb. 11,

= Thid, ' J

2 Wz SraT, § 310.435 (5) (1951
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probation or were awaiting final court action.® Of the 72 found to be
sexually deviated, the three offenses most frequently involved were:
1. liberty with a female child (21); 2. improper liberties (19); 3.
sedomy (13).% ;

2cdomy is not ineluded in the mandalory provisions of the Act so
all the commitments resulting from cenvictions under Wis. Stat.
Sec. 351.40 (sodomy) have been made under the discretionary part
of the Act. Requests by the courts under this discretionary secticn
of the statute have all been met on an individual besis by the de-
partment. No request has been rejected.®

Problems. The intake of offenders bas exceeded original expects-
sions and this has impaired the work of the staff with other prisoners
who are in need of psychiatric assistance. The present intske in-
dicates that by 1958 the state must be prepared to handle approx-
imately 200 sex offenders cornmitted under this act. This poses the
question of suitable custodial housing and sufficient medical per-
sonnel.® :

Also, administratively, the inclusion of the offense of carnal
knowledge and abuse (statutory rape) under the mandatory section
of the law, has been one of the chief reasons for the excessive work
lcad on the staff.” Statutory repe conviction has also needlessly ex-
posed some individuals to a 60-day prison sentence experience, which
may be particularly harmful in the case of 16-and 17-year-old boys.
The 1953 Amendment, previously discussed, will now correct this
situation.

Coxcitsions

Criticisms. The 1951 Act provides for discretionary commitment
hv the court, if a cerson is eonvicted of “anv sex erime’’ a0t sceniSed
te mundaiery secticn.® Wha$ is meant by “any sex irima™?
Does “aay sex erime” include a erime which is sexually morivased,

S

8 RrzerT, mors 20te X The special savisw boasd menmoending samie on-
31518 01 570 psvehinirisia and jge atiormev, nove cencected Fith tae Degurtmens
af Pabiic Waitare. This @ sccording w A 5. StarT. § 346,425 110} 19510,

# Rzvear, suprz noe ML

% Individuals convicted for the following offenses have been commitied to the
Department under the discretionary part of the Act because serious sax deviation
has been indicated: § 340.52 Advising Felony (1); § 340.35 Enticement (3);
$ 343.03 Arson (1); § 351.05 Intercourse: Ruin (1): § 351.33 Indecent Fxpesure
(2); § 351.38 Circalation of Obscsre Books, ete. (1) and § 351.40 Sodemy (13).
RzrogmT, supra nota 3.

= RzroRT, fuprs 2cta 80,

'7 These individuals comprise the bulk of perscos found non-deviated on ex-
umination, but the court had to commit them to the department per Wis. Star. -
3 340,485 (1) {1951, RuroerT, suprs note ),

# RzpoRT rsoM TRawsces, Dmzorcer, State DerastuesT oF Praic Wiz~
TARE, ™0 M nEras, Stare Beawp oF Prauc Wetrazs (August 3, 14852).

Wi, Srar. § H0.485 (2) (1951). : : )
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but isn't normally considered a sex crime? For example, it is known
that robbery, arson aod murder may be sexually motivated and the
offerder may be sexually dangerous.® This section would be clarifed
if the words “‘other sex erimes” wers dedned.

Treatment must be temporarily conducted in a priscn enviroo-
ment. There has been much eriticism levelled at treating these ci-
fenders in a prison environment.” However, this will be corrected
when the medium, hospital-type, seeurity institution is tuilt and,
presently, treatment seems to be fairly successful.

Treatment facilities being at the state prison, the voluatary section
of the Act has probably been negated.” Not one individual has sought
10 be voluntarily treated,” and this is probably due to the stigma that
wolild be attached to being treated in a state prison. The cemmittee
drafting the law felt that grest emphasis should be placed on early
voluntary treatment of those who might believe themselves to be
afflicted with an emotional disorder leading to sexually deviated be-
havior.™ This may be corrected by the building of a hospital-tyoe

institution for these offenders.

There is no indication that any credit is given for the €0 days
served under the pre-sentence examination, when the case is brought
to court for Gnal sdiudicstion. If the individual is found to te ser-
ously deviated and committed to the departmens, it would te im-
material if these 60 davs of credit were given, as the sentence is
completely indeterminate. But should not the individual who is not
in need of specialized treatment, and is sentenced in the marnner pro-
vided by law, be given the benefit of these €0 days of eonfinement?

A Step Forward. In its latest report, the Weifare Department con-
cludes:

The law is 2 goed one. It is worladie. It is wedl accested by ihe

pabiie,.,.. 5
This legislation is 3 step {rom the punitive, pussly custedial apnroach
s cee that emphasizes irestment. The 1351 Act has remedied e

¥ GrrryacETR & WITZCPIN, ap. oi. suprs 20te 180 ar 132, For an memsning
case history of how abnormal sex drives resulted in a young man stabbing a giry,
ses Karpman, Felonious Assqull Revealed as a Symptom of Abnermal Sexualily.
37J. Cory. L. & Camumioroat 193 (1948}, One ofender convicted of arson, which
was apparently sexually motiva has been committed to the departmeat
under the dizeretionary provisions of the Act. See note 85 supra.

A Proacowe, 22, ¢t supra noie 16. at 238

B Wrs, Star, § 340.485 (17) (1951) provides, “Aay person believing himseil
to be afflicted by a t.ghysiexa.l or mental condition which may result in sexual
action dangerous to the public may apply upon forms deseribed by the depart-
Tent for voluniary admizsion to some institurion which provides disgnesis ‘or
sech perscns.”

 Information from the Division of Correcsions, State Deparment of Publie
Welfare, '

# Caangrrss BRTpoaT, 3wprs aote 41,

= Raycar, zpro note WL
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faults of the 1847 Act. The 1951 Act is based on the most extensive
research conducted in this feld. By concentrating treatment on a
limited group of serious sex offenders, the law is being administersd
successiully. If 13 continues to be successful, it might picreer addi-
ziccal advances in correcticnal treatmens in the state of Wisconsin
and elsewhere.
AxtoNn Motz

INSURANCE—CONSTRUCTION OF POLICY TERMS. A tire
on insured’s automobile exploded wkhile the right rear wheel was
teing spun, damaging both the tire and other parts of the car. Insured
sued for the entire damage under a policy covering “‘any direct and
accidental loss of or damage to the automobile . . . except loss covered
by collision . . . or by upset,”” but excluding from such coverage
“tires . . , unless such loss be coincident with other loss covered by
this policy.” Judgment was rendered for the plaintiff and defendant
insurer appealed. In Stoklman v. State Farm Mutual Auto Ins. Co.}!
the court affirmed the judgment, holding with respect to the tire that
the damage thereto was “coincident with other loss’ and hence not
within the exclusion clause.

The decision poses questions as to what tools a court may use in
construing insurance contraets.

At the outset, general rules of contracs law are applied and the
court attempts to ascertain the meaning of disputed provisions from
the true intent of the parties.? Reading the provision in question in
rontext with the other provisicns cof the entire policy,? according the
words employed their popular, usual zigniSeance and meaning,! and
'onirasting the apparent prurpcee of she srovision with she sver-all
purgose of the poliey,' may indieste what the parties intended aad
admit of but ore interpretaticn consiswent with that inzens.’

However, the languarze smploved is sfiez so ambigious, 1.0, allow-
.ng of 90 or Dore enrirely reasceable meanings, tzat the foregning

1262 Wis. 157, 54 N.W.2d 33 (1952).

_* Tischendorf v. Lynn Mut. Fire Ins. Co., 190 Wis. 33, 208 N.W. 917 (1926);
N Osu‘.(ir;gg)Lumber Co. v. Aetna Casuslty & Surety Co., 201 Wis. 518, 220 N.W.
704 {1 u

! Conticental Cesnaity Co. v. Woerpel, 190 Wia. 122, 308 N.W. 882 (1996).

¢ Bell v. American Ins. Co., 173 Wis. 533, 181 N.W. 733 (1921). In some cases,
business usage or custom may prescribe the mesning.

§ Nota 2, rupra.

' Thiz 8 the methed of mterpreting “standard form” ar stattory policiey, 1s
well a3 others Snech policies ﬁc\‘. 0 be congtined ra legislative -mm.".';:ents, tut
13 yoluntary contract, and subject to the rules applicable 10 zonixscta gecemlly.
Frozive v, St Paal Fre & Marme Ins. Co., 135 Wia, 494, 218 N.W. 345 {19%8);
Straw v. Iotegrity Mws Ina. Co, 48 Wia, 96, 20 N.W .24 707 {(1945).



